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WHEN DO THE NEW REGULATIONS GO INTO 
EFFECT?

August 14, 2020

Law suits have been filed to try to stop the new regulations from 
going into effect.  

WHAT BEHAVIOR IS COVERED?

Sexual harassment is:

Unwelcome conduct determined by a “reasonable person” that is “so severe, pervasive, 
and objectively offensive” that it “denies a person equal access to the school’s 
education program or activity”.

Or “quid pro quo” harassment from faculty directed toward students. 

Included in “sexual harassment”: sexual assault, rape, dating violence, domestic 
violence, or stalking. 
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BREAKING IT DOWN

“reasonable person” 
Be prepared for disagreement over this. Who is considered a reasonable person? 

“so severe, pervasive, and objectively offensive” 
This new definition requires that the harassment be pervasive, meaning a one-time incident may not qualify. 

“denies a person equal access to the school’s education program or activity” 
A program or activity is: any location, event, or circumstances where the school exercises “substantial control” over the 
context and the parties. For secondary schools, this extends to Greek life IF the organization is officially recognized by the 
school AND the organization owns or controls their own building. 

Does NOT include harassment that occurs outside of the US or incidents that occur when the sponsoring organization is 
not officially recognized by the school. Also does not cover behavior between students attending different schools.

“quid pro quo”
“This for that” exchange.

WHEN IS A SCHOOL ON NOTICE?

The school must have “actual notice” before they are required to investigate. 
K-12 – students may report to anyone. K-12 put on notice if an employee: witnesses 
harassment, hears about harassment (either from victim or third party), or receives verbal or 
written complaint. 
Post-secondary schools – School designates staff. 

At all levels, a report to the Title IX Coordinator means the school has been put on 
notice. Title IX Coordinator may be reached via phone, email, regular mail, or any other 
manner that results in actual notice being given to the coordinator. 

The Title IX Coordinator’s contact information must be provided to parents, students, 
applicants for admission or employment. 

WHAT HAPPENS ONCE A SCHOOL IS “ON 
NOTICE”?

Complainant may choose between an informal or a formal complaint. 

The school must respond promptly.
May not be “deliberately indifferent” or “clearly unreasonable” in light of the known 
circumstances. 

School must inform reporting party of “supportive measures” available, despite which 
type of complaint is filed.

Supportive measures are: free, individualized services designed to restore or preserve equal 
access to education, protect safety, or deter sexual harassment. 
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WHAT EXACTLY ARE SUPPORTIVE MEASURES?

If the complaint is informal, the supportive measures must be offered to BOTH parties. 

If the complaint is formal:
Supportive measures must be offered to BOTH parties until a decision on responsibility is made. 
This applies to K-12 and post-secondary schools. Supportive measures cannot be burdensome 
on either party, or punitive or disciplinary. 

Reporting party’s wishes must be taken into consideration.

Generally, supportive measures should be kept confidential. 

Supportive measures should remain in place even if the investigation is delayed due to a 
criminal investigation. 

NOTE: The requirement that supportive measures not be burdensome on either party means 
only MUTUAL no-contact orders can be implemented. Also means that the reporting party, as 
well as the responding party, may be required to change classes, schedules, housing, etc. 

ARE INFORMAL OPTIONS AVAILABLE?

Schools can offer informal resolution if parties give voluntary, informed, and written 
consent. 

Participation in the informal process may be ended at any time prior to a final decision. 

Informal options cannot be offered when the Respondent is an employee of the 
school.

Informal options can only be offered when a formal complaint has been filed. 

Complainants can still access reasonable accommodations if they choose only 
informal options.   

WHO CAN FILE A FORMAL COMPLAINT?

Any person may make a report. 

However, the grievance process begins only with a formal complaint from the victim or:

- Title IX Coordinator,

- Parents and legal guardians of minors, or 

- Legal guardians of adults under a guardianship. 
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WHAT HAPPENS IF A WRITTEN GRIEVANCE IS FILED?

Parties must be treated equitably

Evidence shall be evaluated objectively

No conflicts of interest and training must be provided

Innocence is presumed

Time frames must be “reasonably prompt”

Description of possible outcomes

Standard of evidence – either preponderance of the evidence OR clear and convincing

Right to appeal must be granted to both parties

Description of possible supportive measures

Applicable privileges 

WHAT INFORMATION DOES THE SCHOOL HAVE TO 
GIVE THE PARTIES? 

Must include information about the ten items on the prior slide

Must inform the parties if the school offers informal resolution

Details about allegation and investigation:

- Actual allegations and facts

- Presumption of innocence

- Advisor of choice (does not need to be an attorney)

- Statement that parties may request and inspect evidence

- Information regarding code of conduct

- Notice regarding false allegations

WHAT HAPPENS DURING AN INVESTIGATION?

Burden of proof lies with the school.

No “gag orders” allowed.

Written notice of hearings, interviews, or meetings must be given in 
writing to both parties.

Evidence directly related to the investigation must be sent to the 
parties with at least 10 days for the parties to review. 

At the end of the investigation, an investigative report must be sent 
simultaneously to the parties with 10 days for them to review. 

Notice of dismissal, whether mandatory or discretionary, must be 
sent to the parties. 
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WHAT DO THE NEW REGULATIONS SAY ABOUT 
INTERVIEWS AND HEARINGS?
LIVE HEARINGS WITH CROSS-EXAMINATIONS ARE REQUIRED FOR POST-SECONDARY 
SCHOOLS. 

- Advisors must be allowed to cross-examine parties and witnesses DIRECTLY, VERBALLY, AND 
IN REAL TIME. Parties are not allowed to do the cross-examination. 

- If a party shows up without an advisor, the school must provide one for them. 
- At the request of either party, this can occur via technology while parties are in different 

rooms. 
- Decision-maker determines, prior to the questioned person answering, if the question is 

relevant. 
- If a party or witness refuses to be cross-examined, none of their statements are to be 

considered. 
- Must be recorded.

K-12: 
Hearings are optional
Written questions required
Parties have an additional chance to submit questions after the investigative report is sent but 
before a determination on responsibility is made. 

WHAT IS THE STANDARD OF EVIDENCE?

Reminder: the burden rests with the school to meet the burden of proof.

The school can choose between either a preponderance of the evidence or clear and 
convincing evidence. 

- Preponderance: Lesser of the two. Means it is more likely than not. Also referred to as 
50% +1. 

- Clear and convincing: Highly and substantially more probable to be true and the 
decision maker must have a firm belief in its factuality. 

Whichever standard is chosen by the school, it must use it for all sexual harassment 
complaints, even those filed against employees. 

ARE THERE ANY COMPLAINTS A SCHOOL IS REQUIRED TO 
DISMISS WITHOUT AN INVESTIGATION?

Schools must dismiss complaints:

- that don’t describe conduct that meets the definition of sexual harassment, 

- where the harassment did not occur in a school’s program or activity, or

- which allege harassment that did not occur in the US.

Schools may dismiss complaints:

- when the complainant tells the Title IX Coordinator in writing that they wish to 
withdraw the complaint,

- respondent is no longer employed or enrolled, or

- if “specific circumstances” prevent the school from gathering evidence sufficient to 
make a determination on the allegations. 
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WHAT HAPPENS IF SOMEONE DOESN’T LIKE THE 
OUTCOME? 
Appeals are offered to both parties
Can occur after a dismissal or at the end of the grievance procedure
Grounds for appeal required under regulations:

- Procedural irregularities that impacted the outcome
- New evidence not available previously
- Conflict if interest (coordinator, investigator, decision-maker)

Schools can expand grounds for appeals
Once filed:

- Notification sent to parties in writing
- Parties are given equal chance to submit a written statement
- Decision-maker can’t be the same as before
- Written decision sent to parties simultaneously 
- Outcome is final

HOW DO CRIMINAL CHARGES IMPACT THE 
COMPLAINT PROCESS? 

Filing a criminal complaint does not change the responsibilities the school has 
for investigating the Title IX complaint. However, it could be considered a good 
cause reason to delay or extend the timelines of the Title IX investigation. The 
delays cannot be unreasonably long and schools cannot pause Title IX 
investigations indefinitely. Schools still must provide supportive measures to 
students when formal investigation is paused for reasons related to a criminal 
case. 

There are no set timelines under the new regulations. 

WHAT PROTECTIONS DO COMPLAINANTS HAVE? 

Anti-retaliation rules
Conduct code violations not related to sexual harassment cannot be charged which arise 
from the same set of facts.

Identity of parties must be kept confidential.

School may not restrict students’ First Amendment rights.

Complaints must be filed according to the school’s grievance procedure. 

Rape Shield
Questions regarding sexual history are not allowed except to prove someone other than the 
respondent committed the harassment or the evidence relates to consensual sexual behavior 
between parties and offered to prove consent. 
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DO SCHOOLS WITH RELIGIOUS AFFILIATIONS HAVE 
TO FOLLOW THE SAME RULES? 

No. 

Religious schools can claim a religious exemption to Title IX. They 
are not required to notify prospective students of this. The 
exemption can be claimed even after a complaint has been filed.

WHAT ABOUT RECORDS?

Seven years

Documents: 

- Records of the investigation

- Records of appeals

- Records of informal resolution

- All materials used to train staff (coordinator, investigators, etc.)

- Supportive measures taken

CONSIDERATIONS

Filing complaints with the appropriate person may be more difficult for: students with 
disabilities, students whose first language is not English, students whose trauma has 
significantly impacted their memory or concentration. 

Investigations may drag out for months, even years. If a Respondent drops out or leaves 
employment during the investigation, the school can dismiss the complaint. 

The new rules mean students will have to suffer through more before the school can 
investigate. 
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CONCLUSION 

Each school may have their own interpretation of these new rules. We would encourage 
you to reach out to whatever educational institutions your agency serves to discuss what 
changes they are making. 

This is all very new and the information presented is what we know today. Things may 
change and interpretations may vary. 

If you need help or have other questions, please let our legal department know.

OTHER RESOURCES:
National Women’s Law Center: 

https://nwlc.org/resources/devos-new-title-ix-sexual-harassment-rule-explained/

https://nwlc-ciw49tixgw5lbab.stackpathdns.com/wp-content/uploads/2020/05/Title-IX-Final-Rule-
Factsheet-5.19.20-v3.pdf

https://nwlc.org/blog/the-new-title-ix-rule-is-dangerous-for-all-students-thats-why-were-suing-betsy-
devos-again/

Know Your IX:
https://www.knowyourix.org/wp-content/uploads/2020/05/9-things-to-know-about-new-rule.pdf

Office for Civil Rights (OCR):
https://www.youtube.com/watch?v=TdfT5R8ibm4&feature=youtu.be

ANY QUESTIONS? 
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